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(MEETING RECONVENED AT 1:20 P.M.)

CHAIRMAN BABCOCK: Okay, guys,
let’s get going. Okay, Elaine, quit
kibitzing. All right. We’re back on the
record at 1:20, five minutes late. Sorry.
Paula, you’ve got the floor and I suggest we
start with No. 1.

MS. SWEENEY: Thank you. No. 1
is a top-of-the-list kind of place to start.
What I would like to propose is this =-- and
Alex, thank you for what you pointed out
before. The reason that this was done this
way is so that we can go through these, and
assuming that there is going to be a rule and
the Court would like our input on what ought
to be in it, we can go through these things
sequentially as we look at the different
concepts, and we can mess with the language,
we can amend it or whatever you all want to
do.

The first concept that we all felt ought
to be in the rule is No. 1 on Page No. 1,
"Attorneys for the parties have a right to a
reasonable time for voir dire," and the

component parts of that, and Steve Yelenosky
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pointed it out, that the parties are the ones
who have the right, and the right is that
their lawyers -- not the judge =-- their
lawyers, or they, if they’re pro se, have a
right to a reasonable time for voir dire. So
that’s the first concept, and I guess that the
procedure ought to be to lay it out there and
see -~ or move for it to be included in a
proposed rule.

CHAIRMAN BABCOCK: Okay. Let’s
talk about No. 1 and see if we’ve got any
discussion. *

HON. MICHAEL H. SCHNEIDER:
I’ve got one question.

CHAIRMAN BABCOCK: Yes, Judge
Schneider.

HON. MICHAEL H. SCHNEIDER:
Shouldn’t it be parties? Didn’t you say
that?

MS. SWEENEY: Yes, that'’s what
I just mentioned. Steve pointed that out.
And we’ll draft this so that we’re -- we got
into some multiple commas and apostrophes a
second ago here trying to do it, but it will

be drafted or ought to be drafted to reflect
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that the concept is the parties have a right
to voir dire, and that right is for their
lawyers or for themselves to do it, not the
judge. The parties have the right, themselves
or their lawyers, to do voir dire for a
reasonable of period of time. Bill.

PROFESSOR DORSANEO: Paula, is
it part of that that the judge will have a
very =-=- well, let me put it this way: In our
order now, following Rule 226a, the place
where the judge tells the panel about the case
are two blanks, this is the case, a civil case
of X versus =-- blank 1X versus blank 2Y. And
that was a conscious decision to 1limit the
role of the judge, I believe, in just doing
the same kind of thing. Does this first
number raise that issue too in an implicit
way?

MS. SWEENEY: In my judgment it
does not. I think it leaves that as is; that
whatever the judge has permission to do now,
the judge has the same scope regardless of
what we do with this clause. Now, it may come
up in some other things later on, but I don’t

believe it’s included in this part.
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CHAIRMAN BABCOCK: Wouldn’t the
rule we’re talking about be inserted between
226 and 226a?

HON. SCOTT A. BRISTER:

Probably after 226a.

CHAIRMAN BABCOCK: Isn’t the <-

HON. SCOTT A. BRISTER: Because
you give the admonitory instructions in 226a
first.

CHAIRMAN BABCOCK: To the
entire panel?

HON. SCOTT A. BRISTER: Right.

PROFESSOR DORSANEO: I’m
talking about the Rule 226a, and then there’s
an order in the rulebook which is not 226a,
it’s the order of the Supreme Court
promulgated in accordance with 226a. 1It’s
commonplace for all of us to talk about the
order as if it’s the rule. It is not.

CHAIRMAN BABCOCK: That'’s
right. Okay. So we’re really talking here
about a 226b rule, right?

MS. SWEENEY: Fine.

HON. HARVEY G. BROWN, JR.: So

if I can clarify, it’s still all right for me
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to ask my jury panel, "Is anybody going to be
on vacation next week," you know, to ask
general questions?

MS. SWEENEY: This has nothing
to do with that.

HON. HARVEY G. BROWN: Okay.

MS. SWEENEY: This just
clarifies that the parties get to do voir
dire. As to what the judge gets to do, that’s
covered elsewhere. This is a separate sphere,
so to speak.

CHAIRMAN BABCOCK: Okay. Any
more discussion? Judge Rhea.

HON. BILL RHEA: Well, the
"covered elsewhere," I’m real concerned about
this. That may be covered, and maybe what
you’re talking about is 226a, but that’s just
general instructions. 226a does not include
my preparatory examination at the beginning,
which simply is the, you know, "Here is the
case. Here is what it’s about. Do you know
anything about it? Have you talked to the
lawyers?" Nor does it include what I
typically do. There is general voir dire, the

lawyers finish their questioning, and then
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when they finish that, if we bring them back
individually, I ask those individual
questions. I’ve got the discretion to do
that. I think it works best. It eliminates
this whole issue of leading questions. There
are a lot of advantages to it. Lawyers tell
ﬁe what they want me to ask about individually
and I ask those questions individually, and it
works great.

I believe under these rules, because it’s
specifically enumerated as the attorneys’
right to ask the questions, that I would 1lose
that ability. And I don’t want to lose that.
I think that’s a terrible thing.

MS. SWEENEY: Well, I disagree,
Judge. I see the concept as separate.
There’s not a rule right now that says that
you have the authority to do that. You just
do it, and I don’t see that that changes it.
And as you’ll see as we go further on with
other concepts, and I guess I’m making a plea
for some conceptual clarity, what this does is
what the Legislature wanted, which was to
protect the parties’ right to do their own

voir dire. I don’t think it does anything

Anna Renken & Associates
512/323-0626




2009

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

either way to whether or not you have the
authority, discretion or what have you to ask
those other questions. Now, we can put a
section in someplace that says you can or
can’t, but that’s a whole other study.

HON. SCOTT A. BRISTER: It
would be the first paragraph of the task force
rule. The task force rule starts by saying
after giving the 226a instructions, the court
examines about general qualifications, the
court in its discretion may make a brief
statement of the case, examine the prospective
jurors to disqualify; however, no examination
by the court shall preclude the parties from
making their own statement and examination.
Then go on with what the attorneys have the
right to do.

MS. SWEENEY: And I strongly
disagree. And I would say from my perspective
that the reason that this wasn’t adopted in
part is because it says the court shall
examine the prospective jurors as to their
general qualifications and may make a brief
statement of the case. And I den’t think that

we ought to have that in the rules because I
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don’t want the judge stating my case for me.
I want to do it my way. I don’t want some
judge getting up there sneering about my
case. So I do not think that that and this
concept are interrelated. I don’t think
they’re mutually exclusive, but I strongly
disagree that we ought to have that in the
rule.

CHAIRMAN BABCOCK: Paula,
what’s your experience now? When you try a
case, does the judge typically say something
briefly about what kind of case it is?

MS. SWEENEY: Yes. But
typically it’s "This is Jones vs. Smith, M.D.,
it’s a malpractice case. These are the
folks. Does anybody know them? And Baylor
Hospital is a party," you know, whicﬁ is one
thing; as opposed to a more detailed, you
know, "This is a case for mental anguish and
physical pain. Does anybody here think that’s
stupid?"

HON. SCOTT A. BRISTER: Oor
Pennzoil vs. Texaco, this is the biggest case
that’s ever been filed in the history of the

state of Texas.
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MS. SWEENEY: Now, if we could
put that in, that the judge will introduce my
cases that way, I will withdraw everything I
have said.

So anyway, I think there’s a difference
there between substantive versus
identification.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: I think we’re
getting a little off track with this. Does
anyone have any question about whether (1)
should be included? I mean, we could go on
and debate whether judges should have any
power at all to say anything or what we ought
to say about judges, but that’s not what we’re
weighing.

MR. LOW: But that’s one step
that Paula proposes in No. 1.

MR. SUSMAN: Right, we’re on
Paula’s laundry list.

MR. LOW: Okay. I just want to
be sure that you and I are on the same page,
and I agree with you.

MR. SUSMAN: I mean, is there

anything wrong with No. 1? Let’s put that to
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the vote.

CHAIRMAN BABCOCK: Well, Bill
Dorsaneo had his hand up first, then Judge
Rhea.

PROFESSOR DORSANEO: I think it
should be included. I think it should be
included because it’s the right way to do it.
And I also think it should be included because
it’s not necessarily the way it’s done other
places and we ought to make our way clear.

CHAIRMAN BABCOCK: Judge Rhea.

HON. BILL RHEA: Well, if I
heard Paula right, she doesn’t have any
argument with some appropriate limited
participation by the court, but I don’t see
that in here. And I think I may have heard
you also correctly that you wouldn’t have any
objection to, when we got to the point of
formulating the rule itself, that we have sone
acknowledgement of that, that it not should be
silent as to the judge’s participation.

CHAIRMAN BABCOCK: Buddy, then
Steve.

MS. SWEENEY: I’m saying they

should be separate, Judge; that I’d like to
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talk about this concept now and vote it up or
down, and then we can talk about the judges
concept as a separate concept, judge
participation, separately elsewhere. But for
logistics, I’d like to address this issue.

HON. BILL RHEA: Okay.

CHAIRMAN BABCOCK: Buddy.

MR. LOW: For purposes of this,
if somebody is concernced that they can’t do
something they can do under existing law, you
could have a comment, something to the effect
that the rights of the judges under the
existing case law are not interfered with or
something like that.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: I think Paula said
what I intended. We ought to stick on this
right now, vote this.

CHAIRMAN BABCOCK: But as I
hear Judge Rhea, he’s objecting to this
because it ekcludes, or to him it excludes,
participation by the court, so that’s why, if
I hear your objection =--

HON. BILL RHEA: But that’s

looking at the matter as a whole. If we’re
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going to deal with it in a later section,
fine.

MS. SWEENEY: It would not be
out of order, to be procedural about this, to
raise that issue after this vote at some point
during the discussion. So I don’t think this
precludes that. This is separate from that.

CHAIRMAN BABCOCK: I hear you.
Bobby.

MR. MEADOWS: I frankly don’t
think it is separate, because what we’re
talking about is how voir dire is conducted.
Now, I’m in favor of No. 1 on the subcommittee
list, but unless I’m missing the subtext, I
don’t see why that’s in any way a problem with
what’s stated in No. 1 of the jury task
force. It says the court shall -- the task
force says that the court shall examine the
jurors as to their general qualifications,
period. The court in its discretion may make
a brief statement of the case, which I think
we all acknowledge the court can do and does.
Then it goes on to talk about lawyers. So to
me it’s all one big thing. And I would be in

favor. I’m certainly in favor of having an
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acknowledgement and a statement of the
parties’ rights to have their lawyers
participate in voir dire.

I wouldn’t just -- we could do it in some
kind of order, I guess, but if we’re going to
take it up in context of the task force work,
we’re not -- I know we’re going to go through
the subcommittee, the 11-point proposal. I
mean, I’m a part of that; I agree with it.

But I thought we were going to discuss it as a
part of the consideration of what the jury
task force did, and not to just treat them as
completely separate items or matters. So
anyway, I just raise that point. I’m in favor
of both of them, and I think that they are.

CHAIRMAN BABCOCK: Okay. Judge
Peeples.

HON. DAVID PEEPLES: I‘’d like
to say a couple of things. I made every
meeting of the subcommittee, and I don’t think
that it was ever suggested that No. 1 would
cut down on what judges can do. That’s
something I first heard here.

Now, the second thing, Chip, the way we

did this, I think the Committee told the
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subcommittee to come up with a rule. And I
had a proposed rule early at one of our
meetings, and very quickly in that meeting it.
became apparent to all of us that it would be
more helpful to talk about general principles,
and so that’s what we did. And that’s what I
think we’re getting ready to do about here,
but it seems to me it ought to always be in
the context of both the jury task force rule
and the idea we’re going to have to have a
rule written. But analytically it’s just
easier, instead of focusing on language -- it
ought to say "comma" and "but" and passive
voice and so forth -- what we’re doing now is
focusing on general principles, which is good,
and we shouldn’t get hung up on drafting and
what’s going to cut down -- I think for No. 1
to cut down on what judges can do, I think
that is just an extraordinary suggestion that
noboedy thought about during the drafting
process that we went through.

MS. SWEENEY: I agree. The
first time that it’s been raised is here
today. That’s not the intent. I don’t think

that’s what it does, and I would suggest that
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we vote. Does everybody agree with the
concept to go into the rule that parties have
a right for the lawyers to do voir dire for a
reasonable amount of time?

CHAIRMAN BABCOCK: Judge Brown,
then Steve, then Buddy.

MR. SUSMAN: I thought we were
voting.

CHAIRMAN BABCOCK: Well, we'’re
not, because Judge Brown had his hand up.

HON. HARVEY G. BROWN: No, 1
wasn’t voting. So we’re not going to draft a
rule today, we’re going to come up with
principles. Then I guess we’ll go back to the
subcommittee, and the subcommittee will draft
a rule where we can see if we really think the
principles work. It might be for some of us,
part of a principle might only work if there’s
a corresponding principle that goes along with
it. In other words, I might vote for this,
but the next time it comes around, if it says
no, judges have no right, well, then my view
on this might totally change, because the
whole rule has to be voted on.

HON. SCOTT A. BRISTER: Right.
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For instance, at the subcommittee, I was only
for (1) if there was also (2), because it
seems to me it’s not fair to say, you know,
this is just a judge problem, we just need to
fix these judges. No, there are attorney
problems, too. And judges and attorneys, we
all have a role. And judges can put limits,
and attorneys -- we talked about, well, should
we just make it attorneys have the right, or
should we just make it judges can put time
limits? And we decided as long as you have
both, is wasn’t an attack on either group.

CHAIRMAN BABCOCK: Steve, did
you have something you wanted to say? No.

Mike, did you have your hand up?

MR. HATCHELL: I must have been
stretching.

CHAIRMAN BABCOCK: Buddy, do
you have anything to say?

MR. LOW: No, I was voting.

CHAIRMAN BABCOCK: All right.
So Paula, that was my understanding. We were
going to try to agree on general principles,
and then you would draft something, and we

would consider that as the first item of
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business at our next meeting sometime in
October, October 20th. Yes, Buddy.

MR. LOW: I think that what
Paula is proposing is that this be the rule,
and it doesn’t take away and you stop there.
Their committee considered that, and that’s in
generalities. I don’t know how much more work
you can do. You either do that or you go to
one of the others. I think we need to vote on
just that. If somebody doesn’t want to vote
for that, then vote against it.

CHAIRMAN BABCOCK: Anybody else
on this? All right. 1Is everybody ready to
vote on No. 1? 1Is everybody ready to vote?
Okay. Everybody in favor of No. 1 raise their
hand.

MS. SWEENEY: I’'m glad we
debated that.

CHAIRMAN BABCOCK: That would
be unanimous, I believe. 1Is anybody against?
There’s nobody against, so we’re unanimously
in favor of No. 1. Let’s go on to No. 2.

MS. SWEENEY: As Judge Brister
pointed out, (2) exists because -- (2)

initially was phrased differently. (2)
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initially said judges may not set unreasonable
time limits on voir dire. And Judge Brister
and Judge Peeples, and I think Judge McCown
was there, they felt like that was an implied
slam, an implied criticism of our judiciary
kind of ab initio. You know, you all are
already unreasonably doing stuff and we want
you to stop. So that’s why you have the
positive phrasing here, that judges may set
reasonable time limits with the codicil that
they shall not unreasonably abridge the time.
And that was to balance all of those
considerations. No one on the subcommittee
has a problem with (2) existing. We feei like
it sets out what the law is and ought to be.

CHAIRMAN BABCOCK: Okay. Any
discussion on No. 2? All right. No
discussion. Then everybody in favor of No. 2
raise their hand. Anybody opposed? That
carries unanimously.

So let’s go to No. 3.

MS. SWEENEY: Can we go
straight to damages? Okay. Moving on to Page
No. 2, the group on this page does come, much

more than the first that we already voted oh,
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from the task force proposals. And what we
did was sort of extract concepts from the task
force and break them down. And they are more
or less in order of -- they’re in the order we
got to them in, but I think we got to them in
the order that we’d like then. More people
like them better at the top of the list and
fewer people like them better at the bottom of
the list. The caveat to all of this is now
we’re getting into content. And this is
different than what the legislators were
doing.

This does in my view run the risk of
intended consequences. In my view it runs the
risk of changing our existing practice because
people are going to look at this and say this
is exclusive. This is how you have to do it.
This is the only way you can do it. This
changes things. This is how it has to be
done. So many of us, including gquite
obviously I think me, are leery of these and
don’t actually want them. But they are
concepts to be discussed.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: Paula, could you
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tell us which of these, 3 through 7, do not in
your view or the members’ of the subcommittee
view correctly reflect current law?

MS. SWEENEY: As each one is
phrased, that’s not so much the issue as the
fact that now we’re making a list of what the
law is. And so if it’s not on here or if
there’s a shade or a nuance in here that’s a
little different from what people'think the
law is, we’re now saying this is the law.

MR. SUSMAN: But you’re not
prepared today to tell us that any of these, 3
through 7, do not accurately state current
law?

MS. SWEENEY: I think there’s a
question. I don’t have any problem with (3).
I don’t have any problem with (4), although
right there with (4) you run into unduly
invasive, what does that mean, and so on. But
I think that’s the existing law. I think an
objection now that that question is unduly
invasive is something for the court to
consider. But you run into the issue we were
talking about earlier about somebody’s

income. You know, I don’t know why it might
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be relevant, but it might be.

(5), I think, is the law, but if you
write it down, you say you’ve got to have a
substantially correct statement thereof. Does
that mean I can’t explain the law of
negligence using my favorite red-light analogy
anymore? There’s nothing in the applicable
law that says that negligence means don’t run
the red light, and a medical malpractice case
is just like not running a red light. 1It’s
just a different -- you know, there’s nothing
there that says that’s a substantially correct
statement of the law. Can I still do that?

Or is some two-year associate from a big firm
going to jump up and say, "There’s nothing
here in the law aboﬁt red lights in
malpractice cases, Judge. She can’t say that
anymore."

So those are the kinds of concerns about
destroying the advocacy aspects of voir dire,
about creating unintended consequences, that
many of us have and feel that the Legislature
did not intend for this to happen.

CHAIRMAN BABCOCK: But as a

general matter, I think what I hear you saying
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is that these are correct statements of the
law; it’s just that there may be nuances.

MS. SWEENEY: I’'m pretty
comfortable with 3, 4 and 5. When you get
down to 6, 7 and 8, I start to get really
tense, Chip. I’m not sure that it’s correct
to say a party cannot inquire as to a
panelist’s probable vote in every situation.

CHAIRMAN BABCOCK: Okay. So
you think 6, 7 and 8 may not be a correct
statement of law?

MS. SWEENEY: I do personally.
Others disagree with me, though. I know Judge
Brister does.

HON. SCOTT A. BRISTER: They
are exact quotes from the law.

CHAIRMAN BABCOCK: Okay. Bill.

PROFESSOR DORSANEO: I’m going
to talk only about (3). I’'m not going to talk
about the others. I think (3) is something
that is important to be in a fule about voir
dire examination, Texas voir dire examination,
primarily because it is unusual in trial
advocacy or across the country =- or I believe

it is unusual; trial advocacy teachers act
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like it’s unusual -- for the court to permit
the parties to state briefly the nature of the
case, the way we do it. And I think that the
way we do it is a better way to do it than the
way the criminal lawyers do it, when they’re
talking about, you know, if I bring a box of
doughnuts in here, would you infer from that
that I mean for you to have one, okay, when
they’re talking about drugs being made
available to other people by one person. I
think that’s stupid. But the general view
across the country is that if you talk about
the case in voir dire, then you’re being
naughty. That’s not the way we have thought
in civil cases, and I think it’s important for
our rule to say that you’re allowed to do this
because that’s the way we do it.

I think that Dr. Waites said that’s a
good thing to do, too, because it makes
everything else more meaningful. So I 1like
(3) being in here, and I think it’s a very
important component.

MS. SWEENEY: And that'’s
exactly =-- what you jusﬁ said capsulizes the

problem, because (3) says, "State briefly the
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nature of the case." You know and I know how
we do it in Texas, but what I do is not state
briefly the nature. State briefly the nature
of the case would be "This is a malpractice
case." Well, my brief nature of the case runs
a little longer than that usually, yet someone
is going to pick this up and say, "You already
done stated the nature when you said this is a
malpractice case. That’s all you can say."

So right here, although this is fine and
correct, we'have to have it =-- you know, I
don’t -- I take that back. We don’t have to
have it. But this is true. We can have this
right at the present time. Someone is going
to take this and say that’s all you can do.

PROFESSOR DORSANEO: Well, we
could change it and make it more like the
opening statement rule.

MS. SWEENEY: Yes.

CHAIRMAN BABCOCK: Okay.

Steve, Wendell, and then Buddy.

MR. SUSMAN: I see what you’re
saying, Paula, in (3). I think (3) is clearly
dangerous in restricting ~-- has potential for

restricting what goes on at the present in
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voir dire. Why do we even need (3)? I mean,
isn’t that encompassed in (1) and (2)? I
mean, the lawyers have the right to conduct
voir dire, whatever the hell that means, and
then -- I mean, I definitely see your point
here.

CHAIRMAN BABCOCK: Let Wendell
go next,

MR. HALL: To address Paula’s
concern, perhaps adding language something
along the lines of "The court at a minimum
shall permit the parties," so that everyone
understands this is sort of a baseline minimum
that will be permitted during voir dire, and
not that this is some sort of new rule that
we’re trying to impose on the parties; that
this is what has to be allowed at the very
minimum.

MS. SWEENEY: One of the
proposals that was made in the Legislature
was, to give an analogy, parties shall have
one hour for voir dire in a Level 1 case;
shall have two hours -- a minimum of one, and
a minimum of two for a Level 2 and three for a

Level 3. And that was disfavored because
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those minimums because maximums. If you have
an hour, then you only have an hour. So if
you at a minimum have a right to only state
these things, at a maximum that’s all they
have to give you.

CHAIRMAN BABCOCK: Buddy.

MR. LOW: Well, the same thing,
if there’s a minimum, then you have no right
to more than the minimum. What if there’s a
case and my guy was an alcoholic and that’s
going to come out? Don’t I have a right --
that’s not the nature of the case, but don’t I
have a right to ask the jurors about
alcoholics and could they be fair to somebody
who used to be an alcoholic? I mean, it has
to go more than just the brief nature.

CHAIRMAN BABCOCK: Bill, then
Judge Brister.

PROFESSOR DORSANEO: Well,
Paula, you’ve convinced me that better
language than "the nature of the case" could
be substituted here to capture what I would
have thought this meant. I think we should
have this concept in the rule.

Frankly, Steve, I’m afraid that at some

Anna Renken & Associates
512/323-0626




2029

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

point in time somebody will say maybe after
this rule is done that, well, they didn’t say
you could do it like that; I guess we’re going
to be like everybody else now, like how all
the trial advocacy teachers teach people to do
it and you have to teach them how to do it
when they get actually into the courtroon.

MR. SUSMAN: I’ve never heard
of a voir dire in Texas complying with this
first sentence. I mean, it’s impossible. No
one just states briefly the nature of the
case.

PROFESSOR DORSANEO: Well, to
me that means something different than what
you’re reading it. I’d say it should say,
"State briefly what you expect to prove and
the relief requested," which is more the
nature of an opening statement, an opening
statement description, and that’s what we do.

CHAIRMAN BABCOCK: Judge
Brister.

HON. SCOTT A. BRISTER: Well, a
couple of things. Number one, remember, we’re
not trying to write a rule that covers

everything every attorney may ever try to do
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in voir dire and every restriction every judge
may ever try to put on. We’re talking about
the general principles. That’s all we'’re
talking about. We could have an

interesting -- the jury task force put it this
way: It says you have the right to ask
questions for matters reasonably related to
the exercise of challenges for cause or
peremptory challenges. There are different
ways you can state it, but I would urge,
number one, that we stick to general
principles; number two, these are -- no
question, this is what the law is. You can
find this, if you look long enough, in cases.
The fact that judges might ~-- I don’t
understand the argument, well, judges might
abuse the law more if we write it down in a
rule. They will abuse the same rule if you
have to go look in the case books for it. I
don’t think that makes any sense.

And number three, if a judge abuses it,
remember, right now, what is your objection if
I say you may do -- I will do voir dire in
this case? You won’t. Your only objection is

you have denied me constitutional due
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process. You have no statute. You have no
rule. You have no nothing. I could cut you
off completely, and your last rule is
constitutional due process. And you hope that
five out of nine judges will agree with you
that whatever I told you you couldn’t do was
constitutional due process. I don’t see how
this hurts your right to complain on appeal
that some judge is being too restrictive by
putting it in a rule.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: Well, the
difference is, I mean, if you’re going to be
like you’re going to be, I just have to pray
that I avoid having my case fall in your
court. If you write a rule like this, you
invite every other judge in Harris County to
be like you. You invite them all to be in
agreement and say, "Hmm, brief statement of
the nature of the case." So now I’ve got real
problems. I mean, it’s just not an unlucky
draw when I get you. I get an unlucky draw
when I get anyone, because they’re reading a
rule that’s inviting them to eliminate the

standard practice that lawyers have used,
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which is to argue their case basically.

CHAIRMAN BABCOCK: I think
Buddy had his hand up next, and then Bill and
then Steve.

MR. LOW: To state that you
have a right to do that, it doesn’t encompass
what else you have a right to do. So it 1looks
like by not including it you cut it off, and
that’s what they’re going to say.

CHAIRMAN BABCOCK: Bill
Dorsaneo.

PROFESSOR DORSANEO: I don't
know of a case that says or that describes --
I haven’t found one to put in my case books.

I use the Babcock case myself for voir dire
examinations, but I don’t know a case that
actually says that your briefly‘stating the
nature of the case allows you to tell the jury
what happened and what you expect to prove,
you know, in five minutes or 10 minutes, the
facts, the basic facts in this case. I don’t
think there is such a Texas case that explains
that. I know that’s Texas law that you can do
that, but I don’t know a case that says that.

And I’'m very concerned with "briefly state the
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nature of the case" as language because I
think it’s ambiguous and it’s susceptible to
being abused. And if people would be willing
to vote that the lawyers get to say briefly
what they expect to prove, we would be better
off, I think.

CHAIRMAN BABCOCK: Buddy, and
then Stephen.

MR. LOW: But see, the problem
is there’s not a case on that. That kind of
tells you it really hasn’t been a heck of a
problem if there’s not a case in Texas on it.

PROFESSOR DORSANEO: Well, it’s
reported to be a problem in some trial courts
where it may be translated into giving you
five minutes, but what that means is you’re
not allowed to tell them anything.

HON. SCOTT A. BRISTER: Make no
mistake about it. There are -- in criminal
cases you may not state anything about the
case, There’s apparently nothing
unconstitutional about that because those
folks appeal every case on every
constitutional ground imaginable. In a

criminal case you may not say, "This is a
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robbery, and what my client is accused of

doing is this, that and other."

PROFESSOR DORSANEO: Well,
Judge, you can talk about the indictment.
They talk about the indictment or the
information.

HON. SCOTT A. BRISTER: Well,
you can read the indictment, but you can’t go
into the details of the case in any manner
because, of course, they believe that that
leads to jurors saying, "Well, if he
confessed, then I feel this way about it," and
deciding on the facts. So I mean, if you all
don’t want to put in a right to ask a brief
statement of the case, I don’t think'the
judges are going to object. Butvfor crying
out loud, is that what you really want? You
don’t want in a rule that you have a right to
state anything about the facts of fhe case?
Then I think you probably will in some courts
not be allowed to say a thing other than "This
is a malpractice case." I just can’t imagine
that’s what the attorneys want.

CHAIRMAN BABCOCK: Steve.

MR. TIPPS: I disagree with
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Bill and Steve about this merging of opening
statement with voir dire. I don’t know what
the cases say, but in my mind, at least in the
last 10 or 15 years in Texas state courts,
there is a distinction between what you can do
on voir dire and what you can do in opening
statement. And I don’t think, as the law is
currently practiced, that it is the common
practice to lay out everything that you think
you can prove in voir dire. I mean, I think
that’s for opening statement.

I’'m not sure where these words come from,
but they are familiar to me as a trial
lawyer. I mean, that’s typically what I hear
trial judges say, which is, you can briefly
state the nature of the case. And that means
more than "This is an auto wreck case" or
"This is a business disparagement case." I
mean, you’re able to tell the jury enough
about the case so that they can answer your
questions intelligently, but I don’t think
voir dire is the time that you should argue
the case, and I don’t think we ought to have a
rule that suggests that it is.

CHAIRMAN BABCOCK: Paula, do
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you pass --

MS. SWEENEY: Well, may I make
one suggestion. I would suggest that we vote
at this juncture whether the house wants to
incorporate other concepts besides what we’ve
talked about already. If we do, then we
should go through all of these. If we don'’t,
because of the philosophical -- there is a
philosophical schism between having a right to
do it and then writing what the things are
that go in it. And if we want to get into
writing what the things are that we can do in
voir dire, then we should continue doing what
we’re doing. But it may well be that we
should vote do we want to do that ab initio
and then have whatever additional discussion
is appropriate.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: Well, I would urge
that we not do it in that way because I’n
finding it very helpful to take these one at a
time rather than vote against them all. I
mean, I first looked at them and thought I
agreed with all of them. And on the first

one, all of a sudden I don’t agree with them
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having heard the arguments. So I think it’s
helpful to take them one at a time.

I also heard a formulation down there
that I would be very satisfied on No. 3 in
lieu of what’s here, and that is the court
shall permit the parties to tell the panel
enough about the case so they can answer the
questions intelligently. That to me is a real
bona fide fair limitation. I mean, we can
agree, okay, and it may not be so brief, but
that’s always what I thought was the test.

You tell them enough about the case so they
can intelligently answer your questions. And
I would accept that as a substitute language
in (3), because I frankly think the brief
nature of the case, you know, that’s a term of
art that a lot of courts have adopted in
briefing, you know. 1It’s supposed to be a
part of the brief that’s like one sentence.
MS. SWEENEY: So you would
suggest something 1ike the court shall permit
the parties to tell the panelists enough about
their case so they can intelligently answer
gquestions about their qualifications,

backgrounds and experiences?
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HON. SCOTT A. BRISTER: Oor
intelligently exercise their strikes for cause
or peremptory strikes.

MR. SUSMAN: Sure.

CHAIRMAN BABCOCK: Bill.

PROFESSOR DORSANEO: Mr.
Chairman, as far as where we have similar
language that’s been construed in our
rulebook, our order of trial rule, which is
the rule that describes the nature of an
opening statement, says, "The party upon whom
rests the burden of proof on the whole case
shall state to the jury briefly the nature of
his claim or defense," which I think is
roughly comparable, but then it goes a little
further, "and what said party expects to prove
and the relief sought."

Now, I think anybody looking at the
language of the drafted concept could easily
say, well, that’s two out of the three
things. And I think it’s important to allow a
brief statement of what the party expects to
prove. I’m not talking about going into a
great, long -- you know, I tell my students

10 minutes max. That'’s basically from looking
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at actual well-done examples of the brief
statement before you begin asking questions.
Before you begin asking questions. I would
suggest that that’s a better formulation than
state briefly the nature of the case.

MR. SUSMAN: 1Is it better than
the alternate language, which is -- I mean,
you seem to simply replicate opening
statements.

PROFESSOR DORSANEO: Well, I
think that --

MR. SUSMAN: What is wrong with
the alternate?

PROFESSOR DORSANEO: The
alternate language, I don’t have a problem
with that either. I see them as companions,
not in opposition or competition with each
other.

CHAIRMAN BABCOCK: Judge
Patterson and then Judge Brown.

HON. JAN P. PATTERSON: I think
it would be interesting to go through each of
these. On the other hand, I also don’t want
to discard Paula’s idea of seeing where we are

now and seeing if there is some agreement that
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we don’t need to go beyond the first two. I
think a vote on that would be helpful.

CHAIRMAN BABCOCK: Okay. Judge
Brown.

HON. HARVEY G. BROWN, JR.:

This is not responsive to that since I had my
hand up earlier. But the second page of this
Section 2 has in paragraph (c), the second and
third sentences seem to do what Bill just said
and the suggestion down here from Stephen,
adopted by Steve Susman.

MS. SWEENEY: I'm lost. Second
page of Section 2 what?

HON. HARVEY G. BROWN, JR.: The
second page of the packet here has what'’s
called "Examination of Jury Panel by Voir
Dire, New Rule 226(b)." I don’t know who
drafted it. I have no idea.

MS. SWEENEY: It comes from
Jamail & Kolius.

HON. HARVEY G. BROWN, JR.:
Okay. Well, you probably won’t be too unhappy
with this then. The second and third
sentences of paragraph (c) seem to do what

everybody has just been talking about.
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PROFESSOR DORSANEO: There’s
another interesting thing. Our order of trial
rule doesn’t say who goes first in voir dire.

CHAIRMAN BABCOCK: Have you
ever had a problem with that?

PROFESSOR DORSANEO: Well, I
always try to go first.

CHAIRMAN BABCOCK: Well, if
you’re the plaintiff, I bet you 100 times out
of 100 you go first.

PROFESSOR DORSANEO: I bet
that’s not right. 1I’ve gone first as a
defendant a number of times.

MS. SWEENEY: Chip, could we
get a sense -- following on what Judge
Patterson said, can we got a sense of the
house on just whether folks want a whole bunch
more stuff, or do you all want to --

HON. DAVID PEEPLES: If we'’re
going to do that, I want to have some
discussion on it, not just a vote right now.
This is a fundamentally important question
here. We need to really air that out if we’re
going to have a vote like that.

HON. SCOTT A. BRISTER: I don’t
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see that it would be helpful to me, if I were
on the Supreme Court, to see "And the
Committee refused to address anything else
that might be put into the rule." I don’t
mind taking a vote on it at some point that we
do or do not think it ought to cover other
matters, but they may disagree with us and
they may need some suggestion.

CHAIRMAN BABCOCK: Yeah. I was
going to say, I think at the risk of spending
the rest of the afternoon on this, Paula, that
even if we had a vote of fifteen to nine to
quit here, I think we ought to create a record
of people’s views on the rest of the things.

MS. SWEENEY: I’'m actually not
suggesting we quit here either way. I just
want a sense of where people think this ought
to go. But if you all want to just --

CHAIRMAN BABCOCK: Well, I
don’t mind that, but I think we ought to
create a record on all 11 items. But I don’t
mind if people want to vote and give a sense
of where they are. Would that be helpful to
you?

MS. SWEENEY: It would to me,
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but if --

CHAIRMAN BABCOCK: Well, you’re
chair of the subcommittee. You’re going to
have to raise something, so --

MS. SWEENEY: I would like to
get a sense just from the group if you all
feel l1like we ought to get into content,
period. Let’s stop at (1) and (2) that we
already talked about, which is no unreasonable
limitation, parties have a right, or get into
content.

CHAIRMAN BABCOCK: Judge
Schneider.

HON. MICHAEL H. SCHNEIDER:

Does that mean, though, Paula that we wouldn’t
have a discussion of the other issues?

MS. SWEENEY: No, no, no. I’m
proposing to have exactly the same
conversation regardless. I just think it
would be helpful to us. If you all want to --
I’11 withdraw it. Let’s just move on.

CHAIRMAN BABCOCK: John Martin.

MR. MARTIN: Chip, I agree with
Judge Peeples. I think we need more

discussion. I know I need more discussion
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before I can vote on that. I think we should
vote on that, but I think we should vote on it
at the end after we have the discussion
instead of voting on it now before we have the
discussion. We’re going to have the
discussion anyway, so why not make that an
informed vote after we have the full
discussion instead of now before we hear it.

CHAIRMAN BABCOCK: I think
after this discussion Paula now agrees with
you, so we’ll do that. That would be goqd.

MS. SWEENEY: No, I don’t. I'm
just withdrawing my motion.

CHAIRMAN BABCOCK: She agrees
with you to the extent that she’ll pull down
her request for the time being.

PROFESSOR DORSANEO: I like
(3), but again, I really only like it if it
adds a few little words, you know, briefly the
nature of its claim or defense or the nature
of the case, and what he, she or it expects to
prove, because if you leave that one out, it’s
obviously left out when somebody goes back and
compares it to the existing procedural rule

and the order of trial and the proposals that
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are before the Committee. Really I think
that’s the most important, probably the most
important part.

CHAIRMAN BABCOCK: Judge
Brister.

HON. SCOTT A. BRISTER: I think
we all agree you have a right -- I’m ready to
agree we have a right to say enough about the
case to do an intelligent voir dire. All
we’re talking about here are the principles,
not the language. We could spend a long time
drafting the language today.

I suggest we address the principle. And
I can’t imagine any of us here who really
think -- maybe there are a few that think you
shouldn’t be able to say anything about the
case., Maybe there are a few who think you
should be able to do your complete opening
statement in voir dire a second time. But I
would bet 98 percent of us are in the in
between, you should be able to do more than
the one and less than the second. And if
that’s the principle, why don’t we just
approve that principle and worry about

drafting the rule later.
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CHAIRMAN BABCOCK: Cindy.

MS. LOPEZ GARCIA: That was
going to be my comment. I thought that,
especially with respect to No. 1 and 2, they
were principles that we were going to agree or
not agree on. Then I got a little bit
confused when we started going into No. 3.

The comments were more that those were content
and not just general principles anymore. If
they are general principles as (1) and (2) and
we’re asked to give our opinions on those or
vote yea or nay, I’m all for going that way.
And then let’s go -- that the subcommittee, as
I understood, was going to go back and
specifically draft the language to bring back
to us.

CHAIRMAN BABCOCK: That’s a
good point. I think these are general
principles, are they not, Paula?

MS. SWEENEY: Yeah. What I
meant by content was, the first two general
principles that we talked about, and I don’t
mean the content of the wording, what we’ve
already voted on, (1) and (2), have to do with

the ability to do voir dire globally and the
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right to do that. What we’re now talking
about is the content of voir dire, not the
content of the language of the rule. And
there is a -- I think that we need to decide
whether we want to discuss the content of voir
dire, what’s going to happen in it, or 1leave
it alone. That’s where there is =-- we'’re
stepping across a river and going over to talk
about some other stuff.

CHAIRMAN BABCOCK: But it’s
still general principles we’re talking about.

MS. SWEENEY: General
principles about cbntent, yes.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: I think for most
of us, if we took a vote here, we would agfee
with Scott’s formulation: It’s something less
than opening statement and something more than
a brief statement of the nature of the case.
And if you all can come up with language that
puts it in between, I think that reflects what
the law is, and I would be satisfied with
that.

CHAIRMAN BABCOCK: Okay. So

let’s see how everybody feels about this. If
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the general principle represented by No. 3 is
that the court shall permit the parties to
state the nature of the case, and the amount
of time that the statement is going to take is
as Steve Susman and Judge Brister said, and
the relief requested, and further to question
the panelists about their qualifications,
background and experience for a reasonable
period of time, if you’re in favor of that
general principle as I have stated it, raise
your hand.

MS. SWEENEY: I object, because
we haven’t decided whether we’re going to -- I
mean, what principle?

MR. SUSMAN: The one that we
just voted on.

MS. SWEENEY: To do what? What
are we going to do with it, is the question.
Are we voting to put this -- do we want these
in the rule or not? Are these just principles
that people should talk nice to each other?
I’'m in favor of that. But why --

MR. SUSMAN: We just voted in
favor of sending this back to the committee

and saying write this into the rule.
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MS. SWEENEY: Well, you all
voted to include this in the rule?

MR. SUSMAN: Yes.

MS. SWEENEY: So we have now
just taken a vote to go ahead and start
writing about content of the rule?

MR. SUSMAN: Yes.

MS. SWEENEY: But we’re backing
into it and pretending we’re not doing that,
and I would like to be clear. Are we going to
do that or not?

HON. SCOTT A. BRISTER: I
thought after we went through this, we were
reserving it, then we would -- having said,
you know, this is a general principle we agree
with, these are general principles we agree
with, now, having all of those on the table,
how many of you think we should just forget
about those general principles as far as
writing a rule, and how many think we should?
So we would address that as --

CHAIRMAN BABCOCK: Paula, the
way I envision this working is that we’re
going to create a record on how people feel

about general principles. At the end of the
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day, we will vote about whether or not the
subcommittee should expend its time and effort
in writing a rule that embodies only 1 and 2
or should include 3, 5 and 11, or whatever we
may agree on, as a general principle. And
that way the Court, when we send up whatever
rule we send to them, will have the benefit of
this record. So that if we decide at the end
of the day today to only include 1 or 2, they
at least can look and say, "Okay, what did
they say about 3?" And they can say, "Well,
everybody seemed to like 3, but there was
some" --

MS. SWEENEY: So we’re not
voting to put these in the rule, we’re just

voting on whether we think they’re good

concepts?

CHAIRMAN BABCOCK: Right.
Steve.

MR. SUSMAN: I don’t understand
why we’re going through this charade. Can’t

we read No. 3 and say it ought to go in the
rule or it shouldn’t go in the rule? We’re a
rules advisory committee. We’re not sitting

here as the ALI talking about what’s a great
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principle of law. It either should go in the
rule or it shouldn’t go in the rule. Can’t wve
vote that way now?

CHAIRMAN BABCOCK: Well, I
think Paula’s point is that there are some
people that believe that probably no rule --
in fact, the majority of her committee believe
that no rule is appropriate, but that for
certain reasons, some of them politically
motivated, others worried about that there is
a problem out there, that it should be limited
to (1) and (2) and we ought to let common law
handle everything else, kind of what Justice
Hecht said that started it out. So I don’t
think it’s inappropriate to at the end of the
day have an expression of opinion about
whether or not we ought to get into content.
But having said that, let’s create a record on
all of these and do that.

So just so we’re clear on our vote, we
were in the middle of a vote when an objection
was raised, which is now overruled, and there
were 20 people by my count that voted in favor
of it as a general principle. How many peoplé

are against it?
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MR. YELENOSKY: Chip, can I just ask
a question real quick?

CHAIRMAN BABCOCK: Let me
finish the vote first. Okay? So how many
people are against the --

HON. JAN P. PATTERSON: The
vote is on the first half of (3), right?

CHAIRMAN BABCOCK: No. We’re
going to vote it again and I’m going to state
it again. Okay? We’re going to vote again
and I’'m going to state it again.

How many people are in favor of (3) as a
general principle as modified in this way:
The court shall permit the parties to state,
I’'m omitting the word "briefly" and inserting
instead something that the subcommittee would
work out, which is as Steve Susman and Judge
Brister formulated it, less than opening
statement, more than brief, to state the
nature of the case and the relief requested
and to question the panelists about their
qualifications, background and experiences for
a reasonable period of time. That’s what
we’re voting on. How many people are in favor

of that as a general principle? How many are
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against that? It carries by a vote of 25 to
five.

MR. LOW: Chip, may I say one
thing?

CHAIRMAN BABCOCK: You can say
two things, but let Steve say something first.

MR. YELENOSKY: It’s sort of a
point of order. It seems to me in the past we
have done our service to the Supreme Court by
discussing everything that we should discuss
and they had the benefit of our discussion. I
haven’t seen us in the past take a vote like
this, except maybe a straw vote to see sort of
where we should go in the discussion, but not
about is this a good general principle or
not. If we want to discuss it and if some of
the reasons that people vote against it or for
it are explained in the record, ultimately
voted against or for it being a
recommendation, then that’s in the record for
the Court to see.

HON. SCOTT A. BRISTER: That'’s
what we’ve been doing for 30 minutes.

CHAIRMAN BABCOCK: Well, in

response to that, I think what we talked about
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earlier was that we’re going to go through
this process today, the subcommittee is going
to write up whatever this Committee thinks
they ought to write up, and then at our next
meeting we’ll have a full-blown discussion on
specific language. So the general record is
going to be created today, and then the
specific record with respect to the language
will be created in October.

MR. YELENOSKY: Well, I guess
the point -- the thing is that some people may
want to vote against it on the belief that
case law may say exactly what the rule says,
but when a court gets to interpreting a rule,
they interpret it different than case law..
I’'ve never had an appellate court ask me what
are the facts of that rule, but I’ve had them
ask me what are the facts of that case because
it might be distinguished.

CHAIRMAN BABCOCK: Well, that'’s
your privilege to vote against it for that
reason. Judge Patterson.

HON. JAN P. PATTERSON: And
because we spent so much time on the first

part of that, the first clause, and we didn’t
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discuss qualifications, background and
experiences, I would just hope that we can
remember that Qe-are not choosing those exact
words, because I think that it’s possible that
there are many common questions that we do ask
that might not be included within those

three. And I think that’s the kind of
objection that I would be concerned about, is
that someone would say, "Your Honor, that’s
not covered by qualifications, background and
experiences," and that becomes a litany.

I can think, for example, if you asked
someone, "What bumper stickers do you have on
your car? What are you reading today in the
courtroom?" that those might not be
encompassed within those three phrases, or
those three words might be viewed in the
context of the nature of the case, so that’s
my concern on that one.

CHAIRMAN BABCOCK: And I think,
Judge, that that points out kind of our
process. You’'re having to express that. Now,
the subcommittee should keep that in mind when
they’re drafting. If they don’t keep it in

mind to your satisfaction in October, then you
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raise that and we’ll see if we can change some
specific language. Buddy.

MR. LOW: Chip, what I object
to is, once you’ve gone beyond attorneys
having a reasonable time for voir dire and
judges having a right to set reasonable
limits, you’re not getting into general
principles, you’re getting into specifics. I
object to calling it general principles. I
could say you’ve got five minutes for voir
dire and that’s a general principle.

CHAIRMAN BABCOCK: What do you
want to call it?

MR. Low: I wouldn’t call it
that. I’d call it specific mechanics of the
rule.

CHAIRMAN BABCOCK: Let’s call
it the Cubs.

MR. LOW: Call it anything, but
let’s not call it general principles, I don’t
suppose, beyond that. And Paula’s belief is
that once you do that, that then you’re into
new territory. I agree we ought to discuss
these, but the reason I voted against it is

because it’s not a general principle.
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CHAIRMAN BABCOCK: Okay.
Hatchell, you’re confusing me the way you'’re
scratching your ear. Is your hand up?

MR. HATCHELL: No.

CHAIRMAN BABCOCK: Steve.

MR. SUSMAN: I do think the
judge made a great point that the insertion of
the words "qualifications, background and
experiences" could be read as a limiting
thing. Maybe you just want to take them out
and just say question the panelists for a
reasonable period of time. If you remove all
three, you don’t have any of this problem of
limitation.

CHAIRMAN BABCOCK: Judge
Peeples.

HON. DAVID PEEPLES: Rule
226 (a), subparagraph (4), which is read to
every jury panel by every Jjudge in a civil
case says the parties through their attorneys
have the right to direct questions to each of
you concerning your qualifications,
background, experiences and attitudes. We
took out the word "attitude." Now, that’s the

law right now.
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MR. SUSMAN: Fine. Add
attitudes.

HON. DAVID: PEEPLES: And that
doesn’t constrict one cotton-picking thing in
a case anywhere in the state. Why can’t we go
with that?

PROFESSOR DORSANEO: That’s
fine. I think qualifications should go first
because it covers everything.

MS. SWEENEY: I'm trying to
write this down so we can talk about it. Is
it fair, Steve, I’ve got your proposal that
the court shall permit the parties to tell the
panelists enough about the case so they can
intelligently answer questions about their
qualifications, background, experiences and
attitudes? 1Is that -- |

PROFESSOR DORSANEO: Good.

CHAIRMAN BABCOCK: Well, he
backed off of that actually in fairness.

MR. SUSMAN: Yeah. I think
that’s still it.

MS. SWEENEY: You do want that
or you don’t want that considered?

MR. SUSMAN: I like it, because
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I think it does end up with something between
a brief statement and an opening statement.

MS. SWEENEY: Okay.

CHAIRMAN BABCOCK: That’s the
concept we’re driving toward, I think. Aren’t
we, John?

' MR. SUSMAN: And don’t forgot
to add the word "attitude."

MS. SWEENEY: I have it right
here. |

PROFESSOR DORSANEO: And put
"qualifications" first, because that’s the
biggest word.

MR. JEFFERSON: Well, many
lawyers don’t even really do a statement.
They get across what the case is about through
the questioning. You know, they say, "The
plaintiff is alleéing this about this pill
that the plaintiff took, and how many of you
have taken it?" They sort of -- the whole
purpose of voir dire for them is to make that
argument during the questioning and there’s
not even an opening statement at all. And in
drafting the rule, I would take that into

consideration, because there may not be even
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an incentive for some lawyers to make an
opening statement or a general statement about
the case. They do it during their
presentation or during their questioning of
the jury.

MS. SWEENEY: So are you okay
with permitting the parties to tell the
panelists enough about the -- the Dorsaneo
proposal was that they shall permit the
parties to state briefly the nature of the
case, which sounds like you’ve got to do that
first. I’m reading this one that you can just
sort of do it as you go along.

MR. JEFFERSON: Yes.

CHAIRMAN BABCOCK: Okay. Any
more comments about No. 37

Let’s go on to No. 4. The court shall
prevent any examination that is unduly
invasive, repetitive or argumentative. Is
anybody against this one?

MS. SWEENEY: I’m against
including it in a rule, yes.

PROFESSOR DORSANEO: We’re not
talking about that yet, right?

CHAIRMAN BABCOCK: Right.
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MS. SWEENEY: I’m just making a
record.

CHAIRMAN BABCOCK: Paula, I
don’t think anybody is going to claim waiver
on you.

MR. SUSMAN: Well, I’m not sure
this tells you anything or gives you any
guidance. What does "unduly invasive" mean?
Every question asked during voir dire is
invasive. So what is unduly invasive?

HON. DAVID PEEPLES: Steve, can
I speak on that? 1In every jury case I try,
during voir dire I think about the rules and
so forth, and I have become very, very
sensitive to the fact that we’re dragging in
people from whatever they wanted to be doing.
Whether it’s from jobs and they’re not getting
paid or homemakers or whatever it is, they’ve
been brought against their well in there, and
it’s a very intimidating situation. A
courtroom with a bunch of people asking you
questions and a judge and a bailiff, it’s a
very intimidating thing. We’re used to it,
but they’re not, and our heart ought to go out

to them, it seems to me.
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And so to tell judges, to give judges
some backbone is exactly the reason I think
this is a very good provision that ought to be
in there. Yes, there is going to be -- a
judge here might read it more expansively than
a judge next door. That is going to happen to
any rule you write. But I think we need to
give something that can g